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Plan sponsors may offer hardship withdrawal provisions as part 

of their 401(k) plan. This design feature is optional. These 

provisions allow an employee to withdraw money from their 

account for reasons set forth by the IRS as immediate and heavy 

financial needs.  While sponsors have some flexibility regarding 

the definition of what constitutes a financial hardship, most 

plans use the safe harbor definitions provided in regulations.  

 

Under the IRS safe harbor rules, a distribution is deemed to be 

on account of an immediate and heavy financial need of the 

employee if the distribution is for: 

• Costs directly related to the purchase of a principal 

residence for the employee (excluding mortgage 

payments); 

• Unreimbursed medical expenses; 

• Payments of tuition, related educational fees, and 

room and board expenses, for up to the next 12 

months of post secondary education for the 

employee, spouse, children or dependents; 

• Payments to prevent the eviction of the employee 

from the employee’s principal residence or 

foreclosure on the mortgage on that residence; 

• Payments for burial or funeral expenses for the 

employee’s deceased parent, spouse, children or 

dependents;   or 

• Expenses for the repair of damage to the 

employee’s principal residence that would qualify 

for a casualty deduction (one time natural disaster)  

 

Before an employee may request a financial hardship 

withdrawal, they must first attempt to relieve the immediate 

and heavy financial need through other available resources. 
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A recent article by the Plan Sponsor Counsel of America came 

as a bit of a surprise to many plan sponsors. It read, “During 

several recent audits, plan sponsors were surprised to hear the 

DOL auditor ask for documentation that the members of the 

Fiduciary Committee received fiduciary training over the past 

year.” (The article is entitled, DOL Auditors Seek Proof of 

Fiduciary Training and is available at www.psca.org under the 

“Resources” section.) 

 

The article discusses challenges that plan sponsors face in 

accessing the appropriate fiduciary training. In the article, the 

DOL responds to this issue as follows: “Staff believes that there 

may be worthwhile and suitable fiduciary training programs 

available. Where the department has required training as part 

of its settlements, the fiduciaries are able to identify such 

programs.” 

 

Further, when asked if there is now a predisposition to add a 

formal (fiduciary) training program, the DOL responded, “We 

support anything that helps plan fiduciaries more effectively 

manage their plan in the best interest of the participants.” 

 

When you think about it, how can a fiduciary act in concert 

with ERISA guidelines for behavior if they are not sufficiently 

trained in what that behavior should be. Remember, fiduciaries 

are held to the highest standard of due diligence under ERISA’s 

“prudent expert” rule.  

 

Plan sponsors have varying levels of understanding of their 

roles and responsibilities as fiduciaries. We have made certain 

that our plan sponsor clients are well informed about their 

fiduciary status. Out of this concern, and the realization that 

this topic would continue to become increasingly important for 

our clients, we developed the Fiduciary Fitness Program. Today 

this program provides fiduciary education, and also serves as a 

self audit of fiduciary behavior and documents all major 

aspects of fiduciary activity.  

 

If you have questions about your fiduciary responsibilities, or 

would like more information about the Fiduciary Fitness 

Program, please contact your Plan Consultant today. ●  

These resources include, but are not limited to, reimbursement 

from insurance, liquidation of assets, and borrowing from 

commercial sources. Participants are also required to obtain a 

loan through the loan provision of the 401(k) plan, if available. 

If the plan does not have a loan provision, or the participant 

already has an outstanding loan, the participant may then 

pursue a financial hardship withdrawal. The process to 

complete a financial hardship application varies with each plan. 

Some plans require a paper application and associated 

documentation as proof of the need while others provide the 

ability to certify the financial need online. 

 

To discourage the early withdrawal of retirement savings, the 

IRS imposes severe consequences on hardship withdrawals. 

Hardship withdrawals are taxed at both the federal and state 

levels. Additionally, a penalty is applied to the amount 

withdrawn if the participant is under the age of 59 ½ (with 

certain specific exceptions). The retirement savings process is 

further impeded by the requirement that participants are 

prohibited from contributing to the 401(k) plan for six months 

following the hardship withdrawal. 

 

Because hardship withdrawals can significantly impact the 

ability of participants to reach their retirement goals, we 

encourage you to discuss the pros and cons of the provision 

with your dedicated Plan Consultant. ● 

 

Fiduciary Training 
 

Why is it so Hard?  
(continued from pg. 1) 
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COMMUNICATION CORNER: Beneficiary Considerations 
 
This month’s sample participant memo is titled, “Beneficiary Considerations”. Although this is a delicate subject to discuss,  
this memo covers the importance of keeping  beneficiary information up-to-date. 
 
As a reminder, we post each monthly participant memo online via the Fiduciary Briefcase™  

 (www.fiduciarybriefcase.com) in 

both English and Spanish.   
 
For assistance, please contact your plan consultant.●  

Improper Handling of Hardship Distributions May 
Result in Significant Problems 
 

These days, many plans are experiencing an uptick in the number of participant requests for hardship distributions. Much of this 

increased activity may be attributed to our prolonged and tepid economic recovery.  

 

As these requests are considered, you want to be sure not to act to the detriment of your plan. Improper handling of hardship 

requests can ultimately result in plan disqualification. It is important to understand what the law, and your plan document, allows 

so your actions do not result in unintended but impermissible hardship distributions.  

 

First, the law requires that any hardship distribution can only be made due to a participant’s immediate and heavy financial need. 

 

The law does not permit a distribution in excess of the amount necessary to satisfy the need, which cannot be met by other 

resources reasonably available to the participant. Unless the plan has knowledge to the contrary, the regulations allow a plan to 

rely on the participant’s written representation that the need cannot be reasonably relieved by insurance, liquidation of other 

assets, cessation of contributions, distributions, or non-taxable loans from employer plans or commercially available loans. 

 

Also, assets available for distributions are limited to the participant’s accumulated elective contributions, exclusive of earnings but 

reduced by losses. 

 

If the plan allows hardship distributions, the plan document must specifically state so. 

  

A safe harbor set of guidelines for what qualifies as an immediate and heavy financial need can be incorporated into the plan 

document. Also, regulations provide for the availability of safe harbor provisions to be included in the plan document to aid in 

determining if the distribution may be deemed necessary as long as any other loan or distribution available under the plan has 

been exhausted and the participant is suspended for making elective contributions for at least six months. 

 

Take this opportunity to review your plan’s hardship provision to make certain that you are following its procedures correctly. 

Remember, inconsistent, sloppy, or overly liberal distributions may result in significant problems for the plan. ● 

 

http://www.fiduciarybriefcase.com/
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 The “Retirement Report” is published monthly by Retirement Plan Advisory Group’s marketing team. This material is intended for informational 

purposes only and should not be construed as legal advice and is not intended to replace the advice of a qualified attorney, tax adviser, investment 
professional or insurance agent.  
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